














































even though they were not required to do so. See 56 Fed. Reg. 

11636-42 (March 19, 1991). written comments were accepted for a 

period of 30 days after publication. 

The Governments carefully reviewed and considered the comments 

on the March 1991 Agreement before entering into the instant 

Decree. 12 Because of the close similarity of the Decree with that 

Agreement, a summary of the Governments' responses to the most 

significant of those comments may be helpful to the Court. 

While there was a large volume of material submitted, the most 

significant issues fall into seven headings: (1) the extent of 

damage assessment information available to the public; (2) the 

adequacy of the amount of the settlement; (3) the absence of civil 

penalties; (4) the lack of provision for archaeological and 

cultural resources; (5) the effect of the settlement on Alyeska; 

(6) alleged conflicts of interest of the Governments as a result of 

the counterclaims that Exxon asserted against each of them; and (7) 

the effect of the Decree on third parties. 

1. Availability of Scientific Data 

A number of commenters expressed concern that the publicly 

available data on the injuries to the resources affected by the 

Spill was insufficient to support an informed decision on the 

12 The following agencies of the Governments participated in 
the review of public comments: the u.s. Departments of Agriculture 
and the Interior, the National Oceanic and Atmospheric 
Administration ("NOAA"), the Environmental Protection Agency 
("EPA"), and the u.s. Department of Justice; and, for the state, 
the Departments of Fish and Game ("ADF&G"), Environmental 
Conservation ("DEC"), and Natural Resources ("DNR"), as well as the 
Department of Law. 
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adequacy of the March 1991 Agreement. The Governments believe that 

there is sufficient information to evaluate the overall adequacy of 

the Decree. First and most importantly, the united states lodged 

with this Court on April 8, 1991 the report, Summary of the Effects 

of the EXXON VALDEZ oil Spill on Natural Resources and 

Archaeological Resources ("Summary of Effects"), which summarized 

the results of two years of damage assessment studies. This report 

provides a reasonably detailed description of the injuries caused 

by the spill. In addition, in March 1991, NOAA published its 

"Review of the Status of Prince William Sound Shorelines Following 

Two Years of Treatment By Exxon", which summarizes some of the 

available data on the state of shoreline areas that were directly 

affected by the spill. 

Second, the intense public and scientific interest in the 

Spill has resulted in a significant and growing body of literature 

both technical and non-technical concerning the Spill's 

environmental effects. The Governments have collected much of this 

literature and have made it readily available to all parties and to 

the public in the oil Spill Public Information Center (aSPIC) in 

Anchorage, as part of OSPIC's repository for information relating 

to oil spills in general and the EXXON VALDEZ oil spill in 

particular. 

Third I the Governments are making scientif ic data available to 

the groups most directly interested in the damage assessment. 

Recent agreements with Alaska Native organizations and certain 

private plaintiffs will ensure that these groups have access to the 
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results of the damage assessment. (See discussion at pp. 8-9, 

infra. ) 

The Governments support eventual disclosure of all scientific 

data collected during the damage assessment. To unilaterally 

disclose the data and reports that form the basis of its case 

would, however, seriously handicap the Governments in litigation, 

and would be contrary to Governments' primary duty of obtaining an 

award that will protect and restore the environment. Settlement of 

this case, in conjunction with agreements recently reached with 

private plaintiffs and Alaska Natives, should expedite eventual 

release of scientific data. 

2. The Amount of the Settlement 

A number of commenters questioned the amount of the settlement 

in light of uncertainty regarding the full extent of damages. 13 

The Governments believe that there is adequate information 

available to enter into this settlement, and that the recovery is 

adequate to allow the Governments to restore the environment. 

Moreover, it is worth reemphasizing that the recovery afforded by 

this settlement is worth far more to the public because it comes 

relatively soon after the oil spill, instead of after many years of 

litigation, and because it will make sUbstantial sums available for 

restoration work immediately , with the remaining payments scheduled 

to correspond to the Governments' expectation of when they will be 

13 Some commenters suggested that the amount of the settlement 
was simply too low -- i.e., that the actual damages exceeded one 
billion dollars. However, none provided any concrete information 
supporting this contention. 
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needed. 14 

The Governments have spent over two years and tens of millions 

of dollars in an effort to assess the damages resulting from the 

Spill. While not all of the results of the damage assessment are 

final, the Governments believe that the results to date, as 

reported in the Summary of Effects, provide an adequate basis for 

evaluating the overall damage to the environment at a level of 

generality sufficient to evaluate the settlement. In light of what 

the Governments now know about the extent of injury to the 

environment, the settlement is clearly suff icient to allow the 

Governments to achieve their primary objective of restoring the 

resources injured by the spill. 

The benefits of a settlement now far outweigh the marginal 

improvement in scientific information that might occur in the next 

several years. Most significantly, the settlement provides money 

to begin restoration activities now, which will speed recovery of 

the environment. Moreover, the burden and expense of further 

litigation is considerable, and distracts government scientists 

from the more important job of restoring the environment. 

Furthermore, the serious litigation risks that this case presents 

counsels against unnecessarily prolonging litigation. 

As additional insurance against uncertainty in the scope of 

14 It is not unusual for consent decrees in environmental 
cases to impose financial obligations regarding environmental 
cleanup which extend for years into the future. This is 
particularly true where it is not possible or wise to spend the 
entire amount immediately. 
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injury, the Decree provides a "reopener" clause that provides an 

additional $100 million in restoration funds for injuries that are 

unknown and could not reasonably be foreseen at this time. 15 See 

Decree at ~~ 17-19. Based on the results of the damage assessment, 

the Governments do not believe that they will ever need to invoke 

this clause. Nonetheless, if currently unknown injuries are 

discovered in the future, the reopener provides additional 

insurance that the environment can be fully restored. 

In sum, based on two years' worth of study, the Governments 

believe that they have sufficient information to evaluate the 

amount of the settlement in light of the extent of injury to the 

environment. The Governments believe that the settlement will 

allow them to achieve their objective of restoring the environment. 

Accordingly, they believe that the settlement is in the public 

interest. 

3. Absence of Civil Penalties 

A number of commenters questioned the absence of civil 

penalties in the settlement. 16 The need for civil penalties is 

obviated by the large criminal fine imposed as part of the plea 

agreement settling the united states' criminal case against Exxon 

15 The reopener also requires a finding that the cost of a 
proposed restoration project is not "grossly disproportionate" to 
the benefits of restoration. Decree at ~ 17. This factor would 
likely be considered by the Court in any event under existing case 
law. See Ohio v. united states Dep't of the Interior, 880 F.2d 
432, 443 n.7, 456, 459 (D.C. Cir. 1989). 

16 The $900 million which Exxon will pay under this 
Decree is 28 times more than all civil penalties imposed by federal 
courts for civil violations of environmental laws in 1990. 
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Corp. and Exxon Shipping, United States v. Exxon Corporation and 

Exxon Shipping Company, No. A90-015 CR (D. Alaska) . The 

Governments believe that the criminal fine is sufficient to achieve 

the punitive and deterrence objectives of civil penalties, and that 

it was preferable to direct the civil settlement towards 

restoration of the environment. 

4. Treatment of Archaeological and Cultural Resources 

Several commenters expressed concern that the definition of 

"natural resources" in , 6(c) of the March 1991 Agreement did not 

include archaeological and cultural resources. The Governments 

based the definition of "natural resources" on the definition in 

~Ol's natural resource damages assessment regulations, 43 C.F.R. § 

11.14 (z). The Governments nevertheless believe that restoration of 

injured archaeological and cultural resources on pUblic lands is a 

valid use of settlement proceeds. Accordingly, the Decree now 

presented to the Court provides explicitly that the money recovered 

under the Decree may be used for "restoration, replacement, or 

rehabilitation of ... archaeological sites and artifacts injured, 

lost, or destroyed as a result of the oil spill." Decree, 10(5). 

5. Treatment of Alyeska 

There is apparently some confusion regarding treatment of 

Alyeska under the Decree. Some commenters interpret the Decree as 

releasing all claims by the Governments against Alyeska. This 1S 

incorrect. The Decree provides a covenant not to sue Alyeska for 

natural resource damages to protect Exxon from having to pay 

contribution claims with respect to damage claims settled under the 
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Decree. See Decree at ~~ 22-25. The Governments believe that this 

is appropriate, because the settlement provides an adequate 

recovery for restoration of those natural resources that are not 

already recovered. The Governments have retained their other 

pending civil claims against Alyeska. 

6. Potential Conflicts of Interest as a Result of 
Claims Against the Government 

One commenter suggested that the united states may have a 

conflict of interest in pursuing claims for natural resource 

damages because of potential claims against the u.S. Coast Guard. 

The United states does not believe that there is any conflict of 

interest, either legally or practically. 

First, as a legal matter, it is the obligation of the united 

States to take into consideration all aspects of a potential claim 

ln settlement negotiations. The Supreme Court has recognized that 

it is simply "unrealistic" for the United states to follow "the 

fastidious standards of a private fiduciary . " Nevada v. 

United States, 463 U.S. 110, 128 (1983). The united states' many 

and varied interests "reflect[] the nature of a democratic 

government that is charged with more than one responsibility; it 

does not describe conduct that would deprive the united States of 

the authority to conduct litigation on behalf of diverse 

interests." Nevada v. united States, 463 U.S. at 135-38 n.15. 

Accordingly, the Supreme Court has stated: 

the Government stands in a different position than a 
private fiduciary where Congress has decreed that the 
Government must represent more than one interest. When 
the Government performs such duties it does not by that 
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n 
reason alone compromise its obligation to any of the 
interests involved. 

Nevada v. united states, 463 U.S. at 128. See also White Mountain 

Apache Tribe v. Hodel, 784 F.2d 921 (9th Cir. 1986), cert. denied, 

479 U.S. 1006 (1986). Thus, in United States v. Olin Corp., 606 F. 

Supp. 1301, 1306-07 (N.D. Ala. 1985), the Court rejected the 

argument that the united states faced a conflict of interest in 

negotiating claims for cleanup and restoration of a hazardous waste 

site because of claims against the u.s. Army. 

In the case of oil spills, Congress explicitly designated the 

state and federal governments as trustees for natural resources, 33 

U.S.C. § 1321(f) (4) and (5), notwithstanding its recognition that 

the United states might itself face claims for damages, see, ~, 

33 U.S.C. § 1321(i). Accordingly, as a matter of law, the united 

states does not face any conflict of interest in acting as a 

natural resource trustee while defending the Coast Guard from 

claims arising out of the spill. 

Second, as a practical matter, there are institutional 

safeguards that mlnlmlze any potential for the concerns of 

defensive litigation to color the united states' evaluation of the 

scope of natural resource damages. The natural resource damage 

assessment has been conducted by federal and state natural resource 

trustees, not the Coast Guard. The trustees have independently 

evaluated and approved the settlement in light of their assessment 

of damages. 
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7. Effect of the Decree on Third Parties 

Some commenters expressed the opinion that the settlement 

should be a "global" settlement involving resolution of third party 

claims against Exxon as well as the Governments' claims. A number 

of commenters expressed concern over the effects of the Decree on 

the claims of third parties. 

Many third parties have brought private claims against Exxon. 

The Governments have done their utmost to protect third party 

interests. First, the Decree explicitly provides that it is not 

intended to affect third party claims against Exxon. See Decree at 

~ 32. Second, the Decree provides that it does not I imi t the 

Governments' ability to provide funding or other assistance to 

parties affected by the Spill. See Decree at ~ 34. As discussed 

above, the Governments have entered into an agreement with many of 

the private plaintiffs in the EXXON VALDEZ litigation that will 

make available to them the results of the Governments' damage 

assessment scientific studies. 

The concerns expressed by Alaska Natives with respect to the 

previous consent decree in this case will be entirely mooted by the 

language in the instant Decree essentially incorporating key 

provisions of the proposed Chenega Bay settlement. See Decree ~ 

13(c) and (d). In the Chenega Bay consent decree, currently 

pending before the Court in civil Action No. A91-454, Alaska 

Natives and the Governments agreed to a division of rights with 

respect to pursuing damage claims against Exxon. The provisions of 

that proposed agreement are ref lected in the provisions of the 
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current Decree. Thus, the Decree preserves the ability of Alaska 

Natives to bring claims for injury to Native sUbsistence well 

being, community, culture, tradition or way of life, as well as 

private claims for injury to Alaska Native villages and individuals 

resulting from the impairment, loss or destruction of natural 

resources caused by the Spill, and any other exclusively private 

claims by Native villages and individuals. See Decree at ~ 13(c). 

In addition, the Decree preserves the right of Alaska Native 

corporations to bring claims for lost or diminished land values, 

protection of archaeological or cultural sites or resources, as 

well as other private claims for injuries caused by the Spill on 

lands in which Native corporations have a present right, title or 

interest. See Decree at ~ 13(d). The concerns expressed by Alaska 

Natives are further addressed by the United States' commitment ln 

the proposed agreement between the Governments and the Natives to 

conduct a joint study with the Natives on the effect of the spill 

on natural resources relied upon by Alaska Natives for sUbsistence. 

The Governments believe that a global settlement resolving 

these private claims is impractical at this time. To delay or lose 

an advantageous settlement of the Governments' claims solely to 

accommodate the private interests of third parties would be 

inconsistent with the Governments' responsibility to secure 

restoration of the environment with the least burden and expense on 

public resources. 

Thus, the concerns raised by the public comments have already 

been considered and addressed by the Governments in the settlement 
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and/or are now or will soon be mooted by the varlOUS agreements 

reached between the Governments and third parties during the five 

months since the March 1991 Agreement was terminated. In light of 

the extent of the environmental injury and the burdens and risks of 

further litigation if there is no settlement, it is clear that the 

Decree is reasonable, fair, and furthers the purposes of the Clean 

Water Act. 

CONCLUSION 

For the reasons set forth above, the Court should approve and 

enter the Decree as a reasonable, fair and lawful settlement of ~he 

Governments' ci v i 1 cIa ims aga inst Exxon ar is ing from the EXXON 

VALDEZ oil spill. 

Respectfully submitted this 8th day of October, 1991 at 

Anchorage, Alaska. 
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