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or interest in or management or control authority over natural 

resources or the right to recov.er for injury to such resources. 

Except'in matters' concerning or relating to' enforcement of' this 

MOA, the oil Spill Litigation, or the settlement of claims 

relating to the oil Spill, the Governments agree that this MOA 

may not be used by one Government against the other for any 

reason. 

c. Nothing in this MOA shall be construed to affect or 

impair in any manner the rights and obligations, if any, of any 

entities or persons not parties to this MOA, including without 

limitation: 

1. The rights and obligations, if any, of Alaska Native 

villages to act as trustees for the purposes of asserting and 

compromising claims for injury to, destruction of, or loss of 

natural resources affected by the Oil Spill and expending any 

proceeds derived therefrom; 

2. The rights and obligations, if any, of legal 

entities or persons other than the united States and the state 

who are holders of any present right, title, or interest in land 

or other property interest affected by the Oil Spill; 

3. The rights and obligations, if any, of the united 

states relating to such Alaska Native villages and the entities 

or persons referred to in subparagraph 2 above. 
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v. 

ORGANIZATION 

A. General Provisions 

1. All decisions relating to injury assessment, 

restoration activities, or other use of the natural resource 

damage recoveries obtained by the Governments, including all 

decisions regarding the planning, evaluation, and allocation of 

available funds, the planning, evaluation, and conduct of injury 

assessments, the planning, evaluation and conduct of restoration 

activities, and the coordination thereof, shall be made by the 

unanimous agreement of the Trustees. Such decisions, on the part 

of the Federal Trustees, shall be made in consultation with EPA. 

2. The Governments shall cooperate in good faith to 

establish a joint trust fund for purposes of receiving, 

depositing, holding, disbursing and managing all natural resource 

damage recoveries obtained or received by the Governments. The 

joint trust fund shall be established in the Registry of the 

united states District court for the District of Alaska or as 

otherwise determined by stipulation of the Governments and order 

I of the court. 

I 3. If the Trustees cannot reach unanimous agreement on 

a decision pursuant to paragraph A.l. of this Article, and either 

Government so certifies, either Government may resort to 

litigation in the united states District Court for the.District 

of Alaska with respect to any such matter or dispute. At any 

time, the Governments may, by mutual agreement, submit any such 
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matter or dispute to non-binding mediation or other means of 

conflict resolution. 

4. within 90 days after their"receipt of any natural 

resource damage recovery, the Trustees shall agree to an 

organizational structure for decision making under this MOA and 

shall establish procedures providing for meaningful public 

participation in the injury assessment and restoration process, 

which shall include establishment of a public advisory group to 

advise the Trustees with respect to the matters described in 

paragraph V.A.1. 

B. Injury Assessment and Restoration Process 

1. Nothing in this MOA limits or affects the right of 

each Government unilaterally to perform any natural resource 

injury assessment or restoration activity, in addition to the 

cooperative injury assessment and restoration process 

contemplated in this MOA, from funds other than natural resource 

damage recoveries as defined in paragraph G of Article II. 

2. Nothing in this MOA constitutes an election on the 

part of either Government to adhere to or be bound by the Natural· 

Resource Damage Assessment Regulations codified at 43 C.F.R. 

Part 11. 

3. Nothing in this MOA shall prevent the President of 

the united states or the Governor of the state of Alaska from 

transferring, pursuant to applicable law, trustee stat~s from one 

official to another official of their respective Governments; 

,: provided that, in no event shall either Government designate more 
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than three Trustees for the purposes of carrying out the 

provisions of this MOA. The designation of such sUbstitute or 

successor Trustees by either Government shall not affect the 

enforceability of this MOA. 

c. Role of the Enyironmental Protection Agency 

The Governments acknowledge that the President has assigned to. 

EPA the role of advising the Federal Trustees and coordinating, 

on behalf of the Federal Government, the long-term restoration of 

natural resources injured, lost or destroyed as a result of the 

oil Spill. 

VZ. 

DISTRZBUTION OF HONIES 

A. Joint Use of Natural Resource Damage Recoveries 

The Governments shall jointly use all natural resource damage -­

recoveries for purposes of restoring, replacing, enhancing, 

rehabilitating or acquiring the equivalent of natural resources 

injured as a result of the Oil Spill and the reduced or lost 

services provided by such resources, except as provided in 

paragraph B of this Article. The Governments shall establish 

standards and procedures governing the joint use and 

administration of all such natural resource damage recoveries. 

Except as provided in paragraph B of this Article, all natural 

resource damage recoveries shall be placed in the joint trust 

fund for use in accordance with the terms and conditioqs of this 

MOA. Nothing in this MOA creates a right in or entitlement of 
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any person not a party to the MOA to share in any of the natural 

resource damage recoveries. 

B. Reimbursement of certain Expenses 

1. The Governments agree that the following costs shall 

be advanced or reimbursed to each Government, at its election, 

out of any natural resource damage recoveries related to the oil---

Spill and shall not be placed in the joint trust fund -referred to 

in paragraph A: (1) Base Allowed Expenses; (2) reasonable 

unreimbursed costs jointly agreed upon by the Governments and 

incurred by either or both of them after March 12, 1991 for the 

planning, conduct, coordination, or oversight of natural resource 

damage assessment and restoration planning with respect to the 

Oil Spill or for restoration activities conducted under this MOAi 

and (3) other reasonable unreimbursed costs incurred by the state-

after March 12, 1991 for experts and counsel in connection with 

the Oil Spill Litigation provided that the total amount, in 

aggregate, deducted for such purposes shall not exceed $1,000,000 

per month and a total of $40,000,000, and provided further that 

no such costs shall be deducted from any natural resource damages· 

recovered as restitution in a criminal proceeding. 

2. Solely for the purposes of the allocation of monies 

received by either or both of the Governments pursuant to any 

settlement(s) of the Governments' claims arising out of the Oil 

Spill, $67 million shall be reimbursed to the united States for 

Base Allowed Expenses and for response and cleanup costs incurred 

by it before January 1, 1991, and $75 million shall be reimbursed 
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the state for Base Allowed Expenses and for response and 

cleanup costs incurred by it before January 1, 1991; provided 

that this subparagraph shall not affect or impair in any way the 

rights of either Government to recover any costs, damages, fees, 

or expenses through litigation. 

3. The Governments further agree that any monies 

received by either or both of them pursuant to a settlement of 

claims arising from the oil Spill that remain after the costs 

referred to in subparagraphs 1 & 2 have been reimbursed shall be 

allocated as follows: (1) first, to reimburse the Governments for 

their respective response and cleanup costs incurred after 

December 31, 1990, and for their respective costs of natural 

resource damages assessment (including restoration planning) 

obligated or incurred after March 12, 1991 and; (2) second, to --

the joint trust fund for natural resource damage recoveries 

referred to in paragraph A of this Article. 

c. Except as otherwise provided in this MOA, the Governments 

agree that all natural resource damage recoveries will be 

expended on restoration of natural resources in Alaska unless the_ 

.j Trustees determine, in accordance with Article V, paragraph A.I. 

Ii hereof, that spending funds outside of the state of Alaska is 

I
! 

II necessary for the effective restoration, replacement or 

1'1' acquisition of equivalent natural resources injured in Alaska and 
I 
I services provided by such resources. 

I 
i 
i 
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D. Nothing in this MOA shall be construed as obligating the 
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Governments to expend any monies except to the extent funds are 

appropriated or are otherwise lawfully available. 

VIZ. 

LXTXGATXOH AND SETTLBKENT OF CLAXMS 
RELATXNG TO THE OXL SPXLL 

A. Agreement to Consult and Cooperate. The Governments, 

through the Departments of Law and Justice, agree to act in good 

faith to consult and cooperate with each other to develop a 

common approach to the oil spill Litigation, to the settlement of 

civil claims and restitution claims in connection with criminal 

proceedings: provided, however, that this MOA shall not in any 

way limit or otherwise affect the prosecutorial discretion of the 

state of Alaska or the united states. 

B. Legal Work Product and Privileged Information. The 

Governments, through the Departments of Law and Justice, agree 

that, except as may otherwise be provided by separate agreement 

of the parties, they may in their discretion share with each 

other or with private and/or other public plaintiff litigants 

scientific data and analyses relating to the injury to natural 

resources resulting from the oil Spill, the products of economic 

studies, legal work product, and other confidential or privileged 

;i information, subject to the following terms and conditions: 

Ii 
I 
I 

I 
I 
i 

1. Each Government will take all reasonable steps 

necessary to maintain work product and other applicable 

privileges and exemptions available under the Freedom of 

Information Act, 5 U.S.C. § 552 et ~, the Rules of civil 

Procedure, and AS 09.25.110 et seq. 
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2. No Government may voluntarily share with another 

party information jointly prepared or prepared by the other 

Government without the prior express written consent of the other 

Government's legal counsel. 

~II. 

SCIENCB STUDIES 

The Governments shall continue to work cooperatively to 

conduct all appropriate scientific studies relating to the oil 

Spill. 

IX. 

COVENANTS NOT TO SUE 

A. Each Government covenants not to sue or to take other 

legal action against the other Government with respect to the 

following matters: 

1. The authority of either Government to enter into 

and comply with the terms of this MOA. 

2. The respective rights of either Government to 

engage in cleanup, damage assessment or restoration 

activities with respect to the oil Spill in accordance with - -

this MOA. 

3. Any and all civil claims (including, but not 

limited to, cross-claims, counter-claims, and third party­

claims) it may have against the other Government arising 

from any activities, actions, or omissions by that ~ther 

Government relating to or in response to the oil Spill 
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which occurred prior to the execution of this MOA, other 

than claims to enforce this MOA. 

B. Solely for purposes of the oil Spill Litigation and any 

other proceedings relating to the ascertainment, recovery, 'or use 

of natural resource damages resulting from the Oil Spill, each 

Government shall be entitled to assert in any such proceeding, 

without contradiction by the other Government, that it is a co-

Trustee with the other Government over any or all of the natural 

resources injured, lost or destroyed as a result of the oil 

Spill; and each Government covenants not to sue the other with 

respect to, or to take any other legal action to determine, the 

scope or proportionate share of either Government's ownership, 

rights, title or interest in or management, control, or 

trusteeship authority over any of the natural resources injured, --

lost or destroyed as a result of the oil Spill. 

C. Notwithstanding anything in this Article, each Government 

reserves the right to intervene or otherwise to participate in 

any legal proceeding concerning the claims of a third party with 

respect to the scope of either Government's Trusteeship and 

waives any objection to such intervention or participation by the 

other Government; provided that, in any such proceeding, neither 

I Government may dispute that it is a co-Trustee with the other 

II 
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over the natural resources injured, lost, or destroyed as a 

result of the oil Spill. 

D. If the Governments become adverse to each other in the 
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course of the oil Spill Litigation, this MOA shall nevertheless 

remain in effect. 

E. Notwithstanding the covenants contained in this Article, 

if both Governments are sued by a Third Party on a claim relating 

to or arising out of the oil Spill, the Governments agree to 

cooperate fully in the defense of such action, and to not assert 

cross-claims against each other or take positions adverse to each 

other. Each shall pay its percentage of liability, if any, as 

determined in a final judgment. 

F. Notwithstanding the covenants contained in this Article, 

if one of the Governments is sued by a Third Party on a claim 

relating to or arising out of the oil Spill, the Governments 

agree that the non-sued Government shall cooperate fully in the 

defense of the sued Government, including intervening as a party __ 

defendant or consenting to its being impleaded, if necessary. If 

the non-sued Government thereby becomes a party to the action, 

the Governments agree not to assert cross-claims against each 

other, to cooperate fully in the defense of such action, and not 

to take positions adverse to each other. Each shall pay its 

percentage of liability, if any, as determined in a final 

II judgment. 

Ii 
I I 

II 
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G. Notwithstanding Paragraphs E and F above, the Governments 

may assert any claim or defense against each other necessary as a 

matter of law to obtain an allocation of liability between the 

Governments. Any such actions shall be solely for the purpose of 

allocation of liability, if any, and neither Government shall 
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enforce any judgment obtained against the other Government 

pursuant to this paragraph. 

X. 

RETENTION OF JURISDICTION 

This MOA shall be enforceable by the united states District 

Court for the District of Alaska, which Court shall retain 

jurisdiction of this matter for the purpose of entering such 

further orders, directions, or relief as may be appropriate for 

the construction, implementation, or enforcement of this MOA. 

XI. 

MULTIPLE COPIES AND EFFECTIVE DATE 

This MOA may be executed in several counterparts, each of 

which shall be an original, but all of which shall constitute one 

and the same instrument. This MOA shall be effective as of the --

date it is signed by all the parties hereto. 

XII. 

INTEGRATION AND MERGER 

A. This MOA constitutes the entire agreement between the 
I 
I 

United states and the state as to the matters addressed herein,- -I 

and there exists no other agreement of any kind which is 

inconsistent with this MOA with respect to the subjects addressed 

, in this MOAi provided, that the agreement reached among the 

Trustees as to disbursements of the original $15 million paid by 

Exxon in April, 1989 shall remain in full force and effect. 

I 

I 
I 
1 
; 
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XIII. 

T ERKI NAT I ON 

This MOA shall terminate when the Governments certify to the 

Court, or when the Court determines on application by either 

Government, that all activities contemplated under the MOA have 

been completed. 

xxv. 

JUDICIAL REVIEW 

This MOA creates no rights on the part of any persons not 

signatory to this MOA and shall not, except as provided in 

Article X, be subject to judicial review. 

xv. 

MISCELLANEOUS 

A. This MOA can be modified only with the express written 

consent of the Parties to the MOA and the approval of the Court, 

except that the Parties may correct any clerical or typographic 

errors in writing without court approval. 

B. Each undersigned representative of a Party to this MOA 

certifies that he or she is fully authorized to enter into this­

MOA and to execute and legally bind such Party to this MOA. 



- 21 -

THE FOREGOING Memorandum of Agreement and Consent Decree among 

the united states of 

APPROVED AND ENTERED 

cc: ~ Bottini (AUSA) 
B. Herman (AAG-K) 

Honorable H. Russel Holland ). 
United states District Judge . 
District of Alaska ___ ~---

~- .... - .:.: .•... :.. . ..:.--..:. .. - .. - -

FOR THE UNITED STATES OF AMERICA 

Ii ~; 
Bar~ Hartman 
Acting Assistant Attorney General 
Environment and Natural Resources 

Division 
u.s. Department of Justice 

stuart M. Gerson ~ .<!O.~_ 
Assistant Attorney General 
Civil Division 
u.s. Department of Justice 

FOR THE STATE OF ALASKA 

Charles E. Cole 
Attorney General 
state of Alaska 
Pouch K 
Juneau, Alaska 99811 
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